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We Open a Maryland Office at Baltimore 


This announces the opening of another office, the twenty- 
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New Binders for Your 
Corporation Journals 


Keeping your copies of The Corporation Journal 
in systematic order for permanent reference is now 
made easy and simple. A new type of binder has 
been found to replace the old style of ring binder 
formerly furnished. Only a moment is needed to 
insert or remove copies. No holes are required. 
Every line of every page in every number is unob- 
scured. Pages turn as easily as in a bound book. 
Each binder has a capacity of twenty copies of the 
Journal (two years) and has title in gold-leaf on 
back-bone. Price $1.50 each, postage prepaid. 
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The Corporation Journal is published The Corporation Trust 
Company monthly, except in July, August, and September. Its purpose is 
to provide, in systematic and convenient form, brief digests of significant 
current decisions of the courts, and the more important regulations, 
rulings or opinions of official bodies, which have a bearing on the 
organization, maintenance, conduct, regulation, or taxation business 
corporations. It will be mailed He - postpaid and without charge, 
to lawyers, accountants, corporation officials, and others interested in 
corporation matters, upon written request to any of the company’s offices 
(see next page). 


When it is desired to preserve the Journal in a permanent file, a spe- 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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Redemption of Preferred Stock on a 
Date Stated 


The Michigan corporation law 
provides that any preferred stock, 
if preferred as to principal, shall be 
redeemed at par, or at a stated es- 
tablished amount, on a date named 
in the articles of incorporation. A 
Michigan corporation had outstand- 
ing preferred stock to the amount 
of $800,000 “which shall be re- 
deemed at par on January 1, 1925.” 
Foreseeing the impracticability of 
withdrawing from the business 
money enough to pay off this stock 
the corporation provided for a new 
issue of preferred stock, maturing 
in 1955, to be exchanged for the old 
so far as possible and to be sold to 
provide funds with which to redeem 
the original issue to the extent that 
shareholders declined to substitute. 
Much exchange of stock was ef- 
fected, some shareholders who re- 
fused to substitute*by sufficient in- 
sistence procured payment in cash, 
and others, including the plaintiff in 
the action to which these re- 
marks are directed, declined to 
make the exchange and had taken 
no steps to compel payment when 
about January, 1926, financial diffi- 
culties having threatened the corpo- 
ration, on the filing of a creditors’ 
bill, the corporation consenting, a 
receiver (to preserve the going busi- 
ness) was appointed. On a call for 
creditors’ claims the plaintiff filed 
claim, as for a debt, for $5,000, the 
aggregate value at par of her old 
preferred shares. The master dis- 
allowed the claim holding plaintiff 
to be merely a preferred stockholder 
having a broken promise to redeem. 
Action being brought the United 
States District Court affirmed the 
disallowance which judgment the 
Circuit Court of Appeals, Sixth 
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‘change 


Circuit, affirms (Vanden Bosch vs. 
Michigan Trust Co., as receiver, 35 
F. (2d) 643). The court says that 
there is no construction by the Su- 
preme Court of Michigan and that 
similar statutes, if any (there is 
none), of other states, calling for 
imperative redemption do not seem 
to have been passed on. Though 
Michigan is unique in this regard 
the issuance of preferred stock hav- 
ing a fixed date for redemption is 
common either by specific statutory 
sanction or under the general au- 


thorization to issue preferred stock 
on elected and stated conditions and 
the court’s findings would appear to 
be equally conclusive as to the share- 
holder-creditor status thereunder. 
The court holds that the appellant 
was dominently a stockholder in the 


beginning and up to the time of ma- 
turity, and not essentially a creditor 
holding an wunmatured debt as 
claimed; and thereafter until the 
receivership continued to be a stock- 
holder and not a creditor in all re- 
spects as asserted. The court does 
“not consider what her rights would 
have been if she had, before receiv- 
ership, recovered judgment, or even 
brought suit, affirmatively repudiat- 
ing longer tolerance of her ostensi- 
ble position. * * * It is also clear 
that, whatever might be done after 
maturity—short of yment—to 
the _stockholder-creditor 
status, nothing had been done in 
this case before receivership; and 
that by this end, or at least suspen- 
sion, of the corporation’s power to 
carry on its affairs, the rights of all 
interested became as between them- 
selves fixed and definite.” See un- 
der Wisconsin on page 131, herein. 
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Domestic Corporations 


California. 


Nonresident stockholder in California corporation may be sued 
in his home state on his personal liability as stockholder. Under 
the California constitution and code each stockholder of a corporation 
(unless it has as the last word of its corporate name the word “Lim- 
ited” or its abbreviation “Ltd.”) is personally liable for such proportion 
of any debt or liability of the corporation incurred during the time he 
was a stockholder as the amount of his stock holdings bears to the total 
subscribed stock. Action here is in New York courts by an Hawaiian 
corporation against a New York stockholder of a California corpora- 
tion on his personal liability as such on account of goods sold to the 
California company for which payment had not been made. The de- 
fendant attacked the complaint on the ground that New York will de- 
cline to enforce a foreign statute imposing individual liability on stock- 
holders residing in New York for the benefit of a foreign corporate 
creditor as repugnant to the public policy of New York. The New 
York Supreme Court, Appellate Term, First Department, affirming, in 
this regard, the judgment below says it “cannot agree with this conten- 
tion.” The court says that the doctrine of Marshall vs. Sherman, 148 
N. Y. 9, 42 N. E, 419, relating to Kansas law, is still effective but has 
no application to a statute of the kind here involved. Pacific Guano & 
Fertilizer Co. vs. Opolinsky, 237 N. Y. Sup. 682. Ehrich, Royall, 
Wheeler & Walter, of New York City (Ralph Royall and Alfred W. 
Bressler, both of New York City, of counsel), for plaintiff. Samuel 
J. Levinson, of New York City. (Frank Weinstein, of New York City, 
of counsel), for defendant. 


Canada. 


Fraudulent trading in securities of a Dominion company may be 
restrained by provincial court under provincial legislation. In 
THE CorPorRATION JourRNAL for April, 1929, page 391, appeared, under 
the caption “Provincial ‘Blue Sky’ Law is in no way applicable to a 
Dominion company,” a digest of the decision of the Judicial Com- 
mittee of the Privy Council in Atty.-Gen. of Man. vs. Atty.-Gen. of 
Can., [1929] 1 D. L. R. 369. In the present action, an application by 
the Attorney-General of Manitoba for an injunction against a stock sale 
promoter from trading in the province in securities as defined by the 
Security Frauds Prevention Act, 1928 (Man.), C. 46, which is granted, 
the Manitoba King’s Bench, distinguishing the decision in the case re- 
ferred to above holds, as summarized in the Dominion Law Reports: “A 
provincial legislature is competent to enact a statute authorizing the 
Court by injunction to restrain such trading in securities as is fraudu- 
lent within the meaning of the Act, and such legislation cannot be 
regarded as trenching upon the exclusive favor of Parliament to make 
laws relating to crimes. Such a statute is intra vires notwithstanding 
that the effect of such an injunction may be to prevent an individual 

ora corporation from trading in the shares of a Dominion company, 
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either as owners of such shares, or as the agent of the Dominion com- 
pany, as the prevention of fraudulent trading in its securities does not 
substantially i — the status or essential capacities of the Dominion 
company.” A.-G. Man. vs. Rosenbaum et al., [1930] 1 D. L. R. 152. 
J. Allen, K. C., and T. W. Laidlaw, for applicant. A. J. Andrews, K. ~ 
C., F. M. Burbidge, K. C., and A. M. S. Ross, for respondents. 


Licensing of fish canneries by the Dominion is ultra vires the 
Dominion. The British North America Act, 1867, prescribes the 
respective legislative powers of the Parliament of the Dominion and the 
provincial legislatures, the specific line of severance being much the same 
as the corresponding one in our Constitution, the reservation of powers 
unenumerated differing. In Canada the powers not assigned exclusively 
to the legislatures are reserved to the Dominion, “and for greater cer- 
tainty” the exclusive authority of the Dominion over certain specified 
matters is declared. Among these are the regulation of trade and com- 
merce, and sea coast and inland fisheries. To the provincial legis- 
latures is reserved the exclusive power to make laws in connection with 
matters, inter alia, relating to property and civil rights in the provinces. 
The Dominion Fisheries Act, 1924, as amended, provides that no one 
shall operate a fish cannery for commercial purposes without first ob- 
taining an annual license therefor from the Minister. Varying license 
fee requirements are set forth in the Act. These licensing provisions 
are held to be ultra vires the Dominion by the Judicial Committee of 
the Privy Council since “trade processes by which fish when caught are 
converted into a commodity suitable to be placed upon the market can- 
not upon any reasonable principle of construction be brought within 
the scope of the subject expressed by the words ‘Sea Coast and In- 
land Fisheries,’ ” and “it is not obvious that any licensing system is 
necessarily incidental to effective fisheries legislation” (which may re- 
quire, though “on this point their Lordships express no opinion,” that 
the Minister should have power to inspect canneries and curing estab- 
lishments for the purpose of enforcing regulations relative to the tak- 
ing of unfit fish, taking fish out of season, etc.), and “the impugned sec- 
tions confer powers upon the Minister in relation to matters which in 
their Lordships’ judgment prima facie fall under the subject ‘Property 
and .Civil Rights in the Province.’” Re Fisheries Act, 1914, [1930] 1 
D. L. R. 194. 


District of Columbia. 


Common law or “Massachusetts” trust not within the anti- 
merger law. The so-called District of Columbia Anti-Merger Law 
(Sec. 11 of the Act of Congress of March 4, 1913, 37 Stat. L., pt. 1, 
p. 1006) restricting the ownership of stock in “any public utility cor- 
poration organized under any general incorporation law or special Act 
of the United States or authorized under any law of the United States 
to do business in the District of Columbia,” provides that on proper ap- 
plication being made to it the Supreme Court of the District of Colum- 
bia may require any foreign public utility corporation, or foreign hold- 
ing company, to dispose of any stock held ” it contrary to the law if 
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it be shown to the satisfaction of the court that the “foreign corporation” 
ownership includes at least 20 per cent of the capital stock of the local 
corporation. Action here is to compel the defendant Seaboard Invest- 
ment Ttust, a voluntary trust existing under the laws of Massachusetts, 
“of a type familiarly known as a ‘Massachusetts Trust,’” to dispose of 
its stock holdings (over 20 per cent of the entire capital stock) in the 
Washington Gas Light Company. The court grants the motion to dis- 
miss the bill holding that the defendant is a common law trust rather 
than an association since its property is vested in trustees who have 
complete control (it is conceded that it is not a corporation), and is 
not, as contended, a “corporation” within the meaning of the law 
since the word “corporation” as used in the act is to be taken in its 
literal sense and its meaning is not to be extended by a broader in- 
terpretation which “would not be to construe but to rewrite” the pro- 
vision. District of Columbia, et al., vs. Seaboard Investment Trust, 
et al., Equity No. 50,668, January 29, 1930. Vernon E. West, Assistant 
Corporation Counsel, for plaintiffs. Wilton J. Lambert, of Washing- 
ton, D. C., and James Piper, of Carey, Piper and Hall, of Baltimore, 
Md., for defendants. 


Iowa. 


Powers of president of corporation restricted. In the course of 
the opinion in this case into the merits of which we need not go the 
Supreme Court of Iowa, affirming the judgment below, says: “It is well 
settled in this state that the office of president of a corporation in itself 
confers no power upon him to bind it by contract. His power must be 
determined by the organic law of the corporation or by delegation of 
authority by its managing officers [directors] or be implied from the 
habit or custom of transacting the business of the corporation.” Cases 
cited. First Nat’l Bank of Mason City vs. Cement Products Co. et al., 
227 N. W. 908. Whitney, Whitney & Stern, of Storm Lake, for ap- 
pellant. Smith & Feeney, of Mason City, and Cornwall & Cornwall, 
of Spencer, for appellees Cement Products Co. and Willis. 

Louisiana. 

Rule by which a corporation may determine whether it is afoot 
or ahorseback. In Louisiana each peddler and hawker (as defined 
in the statute) is liable to pay an annual license fee, the amount thereof 
being dependent on the mode of travel—on foot, on horseback, in a 
one-horse vehicle, etc., etc. It was contended here that even though 
statutory peddling and hawking was being engaged in (this was de- 
nied but the court found such to be the fact), the defendant corpora- 
tion was not liable to pay a license fee since it could not travel either 
on foot or on horseback. The Court of Appeals of Louisiana, First 
Circuit, affirming the judgment below for the plaintiff tax collector, 
says: “True it is that corporations are ideal beings that can be con- 
ceived only by the understanding, and are incapable of the performances 
to which counsel refers, still it is obvious that they can travel in autos, 

« trucks, on foot, and on horseback through their salesmen or agents, 
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which is the case here.” Bouanchaud, Sheriff and Tax Collector, vs. 
Standard Coffee Co., 124 So. 851. Michel Provosty, of New Orleans, 
for appellant. Bouanchaud & Kearney, of New Roads, for appellee. 


New York. 


Application of the doctrine of caveat emptor to a stock certifi- 
cate. Action is on petition to review an order of a referee in bank- 
ruptcy denying a petition for reclamation. The basis of the petition 
was that at the auction sale conducted in 1929 by the trustee in bank- 
ruptcy the petitioner purchased eight shares of the Radio Corporation 
of America 7 per cent preferred stock for $305, and that he actually 
had delivered to him a certificate for eight shares of an obsolete pre- 
ferred stock of the company which was recalled in 1924 in exchange for 
new 7 per cent preferred stock. The referee ruled that a full oppor- 
tunity had been afforded petitioner to inspect the stock certificate in 
question, and having purchased it, he was bound by the terms of sale 
which were read by the auctioneer prior to the commencement of the 
sale. The United States District Court, S. D. New York, sustains the 
referee’s order “because the doctrine of caveat emptor applies to a case 
of this kind.” The court quotes extensively from the opinion of the 
United States Supreme Court in Barnard vs. Kellogg, 10 Wall. 383, 
the last sentence of the quotation being: “Of such universal acceptance 
is the doctrine of caveat emptor in this country, that the Courts of all 
the States of the Union where the common law prevails, with one ex- 
ception (South Carolina), sanction it.” In re Dunham, 36 F. (2d) 
282. Harold Deighton, pro se. McManus, Ernst & Ernst, of New 
York City, opposed. 


Equity action by stockholders to compel directors to make good 
to corporation loss sustained through their bad faith on sale of 
corporation’s sole assets will lie. Section 20 of the New York 
Stock Corporation Law provides that with the consent of the holders of 
two-thirds of its outstanding shares entitled to vote thereon at a meet- 
ing called for the purpose a corporation may sell its property, etc. 
Section 21 provides that if any stockholder not voting favorably objects 
to the sale he may apply to the supreme court for the appointment of 
appraisers to appraise the value of his shares, the corporation to pay to 
the shareholder the value so determined in exchange for his shares. 
Here, in a stockholder’s action in equity “to compel defendant directors 
to make good to defendant corporation the loss sustained by it through 
their bad faith, malfeasance, breach of trust, and negligence in the sale 
and disposition of the sole assets of the corporation for an inadequate 
price,” the court below dismissed the complaint on motion that the 
plaintiffs had a complete and adequate remedy at law (consent to make 
the sale having been obtained as provided by section 20 referred to 
above). The New York Supreme Court, Appellate Division, Fourth 
Department, reverses, saying: “It is inconceivable that the remedy 
provided by section 21 of the Stock Corporation Law is to the exclu- 
sion of the remedy afforded by this form of action. * * * The re- 
covery is from the directors, and not from the corporation. * * * The 
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stockholders cannot sue the directors at law for the corporation, nor 
can they sue the corporation for the negligence of the directors. It is 
clear that the only remedy for the stockholders or the corporation in a 
situation of this sort is the action here.” Bown et al. vs. Ramsdell et al., 
237 N. Y. S. 573. Lewis, McKay, Brown & Johnson, of Rochester, for 
appellants. Dudley, Stowe & Sawyer, of Buffalo, for respondents. 


Restrictive covenant against employees going into similar busi- 
ness. Here the contract of employment was from week to week 
the employee remaining with the employer for a period of several years. 
The restrictive covenant provided that the defendant should not be 
employed in a similar business to that of plaintiff in any place in the 
United States for a period of five years from the time that his em- 
ployment with the plaintiff ceased. Action is for an injunction in en- 
forcement of the covenant. Judgment for plaintiff. The New York 
Supreme Court, Special Term, Part VI, says in answer to the con- 
tention that a covenant as broad as that herein involved will not be en- 
forced, that it sees no reason why the injunction prayed for should 
not issue and adds, “to attempt merely to enjoin the defendant from 
revealing such secrets (of manufacture acquired of necessity by virtue 
of the work done as employee), but permitting him to be employed by 
other pencil companies in the face of his covenant not to be so em- 
ployed, would, in my opinion, under the circumstances herein tend to 
endless litigation in order to determine whether defendant was re- 
vealing such secrets.” Eagle Pencil Co. vs. Jannsen, 238. N. Y. S. 49. 


North Carolina. 


Rights of innocent purchaser of stock from one who obtained 
it by fraudulent representations to original owner. The owner of 
ten shares of stock in a corporation endorsed the certificate represent- 
ing such shares in blank and delivered it to one who falsely and fraud- 
ulently represented that the corporation had a purchaser therefor, that 
he was the corporation’s agent, and that he would either remit the pro- 
ceeds of the sale or return the certificate within thirty days. Soon 
thereafter he sold the stock at its then fair market value of $600 to one 
who was without knowledge or on notice of any irregularity, and ap- 
propriated the proceeds to his own purposes. The buyer presented the 
certificate to the corporation requesting transfer of ave shares to his 
name and five shares to that of another; the transfer was made and 
new certificates were issued. Action is by the defrauded original 
owner against the corporation and the purchaser of his certificate, either 
for a new certificate or for a money judgment. Judgment below was 
for plaintiff the corporation being directed to either issue him a new 
certificate or pay him $600. On appeal the North Carolina Supreme 
Court reverses saying that regardless of whether or not the corporation 
had been put on notice of the fraud perpetrated before effecting the 
transfer it was obliged to make it as requested if the transferee of the 
original certificate came into its possession, after it had been properly 
endorsed, by purchase for value without notice of any irregularity, since 
‘then he was the owner of the shares and had the right to require their 
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transfer to his name or to that of his nominee. The court says that since 
the evidence was conclusive that such were the facts the defendants’ 
motion for judgment dismissing the action as of nonsuit should have 
been sustained. Green vs. Forsyth Furniture Lines, Irc., and another, 
150 S. E. 713. Armstrong & Armstrong, of Troy, for plaintiff. Fred 
S.,/Hutchins, of Winston-Salem, for defendant. 


Washington. 


Monopolies; restraint of trade; state inhibition; export corpora- 
tions operating under the Federal Webb-Pomerene Act. The con- 
stitution of Washington prohibits monopolies within the state. The Act 
of Congress of April 10, 1918 (the Webb-Pomerene Act, 15 U. S. C. 
§§ 61-65), relating to export trade corporations, provides that noth- 
ing in the Sherman Anti-trust Act shall be construed as declaring to 
be illegal an association operating under the former act “provided such 
association, agreement, or act is not in restraint of trade within the 
United States, and is not in restraint of the export trade of any domes- 
tic competitor of such association.” The American Export Door Cor- 
poration, a Washington corporation, operates under the Webb-Pom- 
erene Act; it was organized by corporations of Washington and Ore- 
gon engaged in the manufacture of doors and other joinery products 
from Pacific Coast fir, in order to better the conditions surrounding 
their export trade. Each subscribing member corporation entered into 
a contract with the Export Corporation which provides, inter alia, that 
the latter shall act as exclusive sales agent for all products produced by 
members for export, shall, by its board of directors only, fix prices for 
sales for export, and shall allocate orders for export to the members in 
certain definite fixed proportions. Action here was to restrain a sub- 
scribing member who “withdrew from the contract” from selling its 
product for export except through the corporation. The Supreme 
Court of Washington reversing the court below which found for the 
plaintiff, holds that the contract violates the state constitution and is 
void and. says, further, that the proviso in the Webb-Pomerene Act, 
quoted above, “seems exactly to except the present situation. If it were 
necessary to pass upon the Webb-Pomerene Act, which we think it is 
not, we should be obliged to hold that the present contract, by limiting 
the purchase and procuring of doors by independent dealers for export, 
comes within the exception and is still unlawful.” In a dissenting opin- 
ion it is said that “The construction by the majority of the proviso in 
section 2 of the Webb-Pomerene Act implies that that section contains 
its own death clause. If that be true, the Webb-Pomerene Act is ut- 
terly inoperative.” American Export Door Corporation vs. John A. 
Gauer Co., 283 P. 462. W.H. Abel, of Montesano, and Wm. D. 
Askren and E. L. Skeel, both of Seattle, for appellant. Wright & 
Catlett, of Seattle, and Ellis & Evans, of Tacoma, for respondent. 


Wisconsin. 


Re preferred stock issued with definitely stated redemption date. 
Action is to recover the amount due according to the terms of three 
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A RESOURCEFUL 
HELPER FOR THE 
LAWYER UNDER 
PRESSURE 


Corporation practice puts pressure on the lawyer. Now 
it is a corporation to be dissolved—in a state with whose 
requirements in dissolution you may be unfamiliar; 
now it is a certificate to be hurriedly amended—and you 
find the corporation is qualified in one or more states the 
exact requirements of which in case of amendment are 
difficult to determine; now it is a corporation that must 
be quickly reinstated in good standing in some state in 
which it has lapsed in filing of reports or payment of taxes 
—and you are unfamiliar with the procedure in that state. 
Most lawyers know how The Corporation Trust Company 
helps them in incorporation or qualification, but perhaps 
you do not know that the same company will help you in 
the same efficient way in all miscellaneous corporation 
matters like the above. The Corporation Trust Company 
will take all the irritating detail work off your shoulders 
and will perform for you all the high pressure work that 
has to be done at any state capital. Write or telephone our 
nearest office whenever any corporation matter bothers you 
or puts too great pressure on your office staff. 
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Read again the de- 
tails of how The 
Corporation Trust 
Company helps at- 
torneys in incorpo- 
ration and quailifi- 
cation. Just so will 
it help you in mat- 
ters of dissolution, 
reinstate- 
ment, amendment of 
certificate, etc. 


In the incorporation of a new 
company, we bring the attorney 
complete comparative information as 
to requirements, costs, restrictions 
and advantages under the laws of 
various states, that he may select 
scientifically the one best state for 
his client’s purposes; we investigate 
in advance the availability of the 
proposed corporate name so there 
will be no trouble or delay when the 
papers are ready to file; we bring 
him precedents, court decisions, 
statutes, and any other information 
necessary to help him prepare the 
incorporation papers on the soundest, 
most complete lines, or we draft the 
Papers ourselves for his approval; 
when papers are approved we file 
and record—in whatever state, terri- 
tory or province has been selected— 
and take all the steps required in 
that jurisdiction, furnish temporary 
incorporators and hold their first 
meeting, electing the directors and 
adopting the by-laws as instructed 
by the attorney, and opening the 
Minute Book in proper order. After 
incorporation we maintain the office 
or agent required in the state and, 
where required by the state, keep 
the duplicate stock ledger, and inform 
the attorney in advance throughout 
the year of all state taxes to be 
paid or reports to be filed to main- 
tain the corporation’s standing in the 
state, and of dates for stockholders’ 
meetings, holding such meetings upon 
the attorney’s instructions. 

Similarly, in qualification of for- 
eign corporations, this company fur- 


nishes extracts from the statutes and 


leading court decisions on which the 
attorney may judge as to necessity 
for qualification in any state; if it is 
decided that qualification is neces- 
sary, no matter in what state or 
states, we furnish all required forms 
and information, and attend to all 
details and furnish the statutory 
office or agent. 





134 The Corporation. Journal 


certificates of preferred stock of the defendant Wisconsin corporation. 
A definite time for redemption was fixed, under authority of the articles 
of incorporation then in force, and such was indorsed on the certifi- 
cates. Subsequently the articles were amended, the plaintiff not par- 
ticipating in the meeting authorizing amendment, to do away with the 
specific date redemption provision and to provide for redemption on 
call on 60 days’ notice. The Supreme Court of Wisconsin, reversing 
the judgment below and remanding with instructions to dismiss the 
complaint, after holding that the defendant corporation could not af- 
fect plaintiff’s right by any action it or its stockholders might take 
without his consent or participation, says that while the general rule is 
that a corporation has no right to buy in its own stock and thus deplete 
the capital trust fund out of which creditors are entitled to be paid, “our 
court” allows such purchase if it does not deplete the fund available to 
creditors to such an extent as to prejudice their rights; that an agree- 
ment to repurchase is valid and will be enforced if not detrimental 
to the rights of creditors; that, in principle, there is no difference be- 
tween contracting to repurchase common stock on a definite contingency 
and to redeem preferred stock at a definite time; that Sec. 182.08 Wisc. 
Stats., inferentially validates redemption of preferred stock by provid- 
ing that in the event of a reduction of capital stockholders participat- 
ing in refunds are jointly and severally liable to existing creditors whose 
debts remain unpaid, to the extent of the amount refunded ; that plaintiff 
is entitled to recover if the value of the corporation’s assets exceeds its 
liabilities ; but that the burden is on the stockholder claiming the right 
to have his stock redeemed to show that redemption can be made with- 
out prejudice to the rights of creditors—and that the plaintiff has not so 
shown. The court speaks strongly against the wisdom of issuing such 
preferred stock saying that it “is likely to operate as a constructive 
fraud upon persons who purchase relying on their right to have it re- 
deemed strictly according to the terms of their certificate,” though “in 
the absence of a prohibitory statute, such certificates if authorized by the 
charter of the corporation are valid as against the corporation and the 
holders of common stock unless creditors’ rights are involved.” Mr. 
Justice Owen, in a concurring statement with which Mr. Justice Crown- 
hart agrees, says: “It were better public policy to prohibit entirely the 
issuance of such contracts. In view of the reluctance of the court to 
go to this extent I suggest that the matter may well receive the serious 
consideration of the Legislature.” Koeppler vs. Crocker Chair Co., 
228 N. W. 130. Collins & Collins, of Sheboygan, for appellant. James 
E. Coleman, of Milwaukee (William J. McCauley, of Milwaukee, of 
counsel), for respondent. (See special article on page 125, herein.) 


Foreign Corporations 


Idaho. 


Failure of foreign corporation to plead compliance with foreign 
corporation law on bringing action may be waived. In connection 
with the decision here the Supreme Court of Idaho says, citing cases: 
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“The complaint shows that respondent is a foreign corporation, and 
therefore required to plead and prove compliance with the provisions of 
C. S. § 4772, as to filing of articles, etc., before maintaining any action 
upon any contract made by it. C. S. § 4775. In order to take advan- 
tage of the failure of plaintiff to comply with the statute, defendant must 
raise the question either by special demurrer or answer; otherwise, the 
objection to non-compliance is waived. Merely denying the corporate 
existence of respondent did not raise the question of noncompliance, 
and having failed to demur specially or set up want of capacity to sue 
by answer, appellant waived the right to object.” Shaw Supply Co., 
Inc., vs. Morgan, 282 P. 492. Turner K. Hackman, of Twin Falls, 
for appellant. Don J. Henry, of Twin Falls, for respondent. 


Mississippi. 


Contracting to build factory in consideration of subscriptions 
to fund for purpose, all in Mississippi, constitutes “doing busi- 
ness” in state. Here a foreign corporation, not then licensed to 
do business in Mississippi, obtained by agents operating in that state 
partial payment one hundred dollar subscriptions to a fund to be used 
by it in the constructing and equipment of a canning factory. The 
business of the company is to promote the organization of canning fac- 
tories, creameries, cheese factories, and other like enterprises. Suffi- 
cient subscriptions having been obtained, initial partial $25 payments 
being made, a subscription contract was executed in Mississippi by the 
company with the subscribers by which the company bound itself to 
erect the building and equip it with machinery at a designated location 
in the state. Thereafter the company procured a building permit, began 
placing material on the ground, and actual construction was — be- 
tween December 15 and December 20, 1925. On December 17, 1925, 
the company procured a certificate from the Secretary of State that 
it had complied with the code provisions relative to the doing of business 
of foreign corporations in the state. Action is for payment of the 
balance due on one of the subscriptions referred to above. The sole 
defense was that the subscription was taken and the contract executed 
before the company had qualified, and so that the contract was void. 
The company contended that it was not “doing business” until it had 
entered on the performance of the contract by beginning actual construc- 
tion work at which time it had complied with the statute. The Su- 
preme Court of Mississippi, affirming the judgment of the court below 
for the defendant, says “the foreign corporation was doing business 
within the purview of our statute at the time it made the contracts re- 
ferred to, and the subsequent procurement of a right to do business in 
the state could not relate back to the voidable transaction.” Peterman 
Construction & Supply Co. vs. Blumenfeld (January 13, 1930). 


Missouri. 


Maintenance of a soliciting agent in state does not without 
more constitute doing business there by foreign corporation. 
“Heretofore, substantially the same case was before this court.” In the 
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digest of the decision there (28 F. (2d) 998), in THe Corporation 
Journat for January, 1929, page 326, we said, inter alia: “The de- 
fendant here is a railway corporation foreign to Missouri; it operates 
no line of railroad within the state but has an office in Kansas City for 
the solicitation of business; service of process was on a clerk in such 
office, he then being in charge thereof. The Missouri statutes provide 
that service may be made on a foreign corporation ‘having an office 
and doing business in this state’ by delivering a copy of the writ and 
petition to any officer or agent in charge of any office or place of busi- 
ness of the corporation. The defendant challenges the constitutionality 
of this provision, asserting that it imposes an unreasonable burden on 
interstate commerce. Plaintiff is a resident of Missouri who was in- 
jured in Florida due to the alleged negligence of the defendant.” The 
United States District Court for the Western District of Missouri up- 
held the statute saying “it is by no means clear that it is an unrea- 
sonable burden to require a railway corporation to defend in a state in 
which it does maintain a commercial agency and in which the plaintiff 
does reside.” Whether or not the defendant was “doing business” in 
Missouri was not considered. That question is now presented to the 
same court and is the sole one decided. The court, saying that “the 
cases run with much unanimity,” holds that “Under the authorities 
the defendant was not doing business in Missouri and in consequence 
was not subject to service of process” and dismisses the case for want 
of jurisdiction. Griffin vs. Seaboard Air Line Ry. Co., No. 7551, 
January 29, 1930 (not yet officially reported). 


New York. 


Service of summons on foreign corporation licensed to do busi- 
ness in New York by service on managing agent is ineffective, in 
supplementary proceedings. Here, the City Court of New York, 
New York County, grants the motion to vacate a third party order ob- 
tained for the examination, in supplementary proceedings, of a foreign 
corporation duly licensed to do business in New York, service of sum- 
mons having been made on the managing agent of the corporation. 
The court, citing Meyer vs. Consolidated Ice Co., 196 N. Y. 471, 90 
N. E. 54, 55, says that in such a proceeding as this service, to be 
good, must be made on one of the officers of the corporation specified 
in subdivision 1 of section 229 of the Civil Practice Act—that is, serv- 
ice must be made within the state on an officer rather than on the desig- 
nated agent as provided by the general corporation law. Mendicoff vs. 
Lashing et al., 237 N. Y. S. 695. Samuel Isaacson, of New York City, 
for judgment creditor. Denman, Bevier & Scotti, of New York City 
(Louis Bevier, Jr., of New York City, of counsel), for third party. 


North Carolina. 


Service of process on foreign corporation by service on book- 
keeper in state for special purpose is without force. The foreign 
corporation defendant here sent one of its bookkeepers into North Caro- 
slina to make an effort to collect certain amounts alleged to be due it 
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from plaintiff. The plaintiff then brought an action against the cor- 
poration causing process to be served on the bookkeeper. The North 
Carolina law provides that in an action against a corporation service 
may be made, inter alia, on a “local agent thereof,” and that “any 
person receiving or collecting money in this state for a corporation of 
this or any other state or government is a local agent for the purpose 
of this section.” The Supreme Court of North Carolina affirming the 
judgment below dismissing the action because of the insufficiency of 
service of process quotes from Royal Furniture Co. vs. Furniture Co., 
105 S. E. 176: “The term local pertains to place, and a local agent 
to receive and collect money, ex vi termini, means an agent residing 
either permanently or temporarily for the purpose of his agency, and 
was not intended to embrace a mere transient agent.” Tinker vs. Rice 
Motors, Inc., 150 S. E. 701. Pegram & Thornton and James E. Rector, 
all of Asheville, for appellant. Lee, Ford & Coxe, of Asheville, for 
appellee. 


Taxation 


California. 


Inactive domestic corporations not subject to franchise (income) 
tax. The California constitution provides that financial, mercan- 
tile, manufacturing, and business corporations doing business within the 
state shall be subjected to an annual tax for the privilege of exercising 
their corporate franchises within the state measured by net income (of 
the preceding year). The taxing statute, based on this provision of the 
constitution, provides for a minimum tax. The constitution directs that 
the legislature shall define what constitutes “doing business.” This it 
has done in the taxing act by saying that the term “doing business” 
shall mean any transaction in the course of business. The Magnolia 
Mining Company owns certain mining property in California; it owns 
no property elsewhere; it has not operated, leased, or in any way uti- 
lized its property during the last twenty years; it had no income for the 
preceding year; its sole activity has been the holding of meetings neces- 
sary to maintain its corporate existence. The Franchise Tax Commis- 
sioner held that the corporation was liable for the minimum tax. On 
appeal the State Board of Equalization reverses (January 7, 1930). 
The Board says that decisions under the old Federal corporation -excise 
tax and capital stock tax laws are the most helpful in arriving at a con- 
clusion here since each of those turned on the question of whether 
or not a corporation was “doing business” at all during the tax year 
(rather than of whether or not it was “doing business” in a particular 
state, as a foreign corporation) and holds, after a review of many of 
these that “the appellant is not ‘doing business’ within the meaning of 
the bank and corporation franchise tax act, and therefore, is not sub- 
ject to taxation thereunder.” Later: Under date of January 24, 1930, 
the Franchise Tax Commissioner says, inter alia, “The action of the 
State Board of Equalization in overruling the Franchise Tax Commis- 
sioner and the Attorney General in the case of the mining company men- 
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tioned, if sustained, would relieve from the franchise tax possibly 
hundreds of corporations with aggregate property holdings of mil- 
lions of dollars. Whether or not such corporations shall escape taxa- 
tion under the franchise tax act must now be submitted to the courts 
for decision.” 


Georgia. 


Validity of new income tax is being tested. The question as to 
whether or not the recently enacted Georgia income tax law, applicable 
= domestic and foreign corporations, is valid is now before the Georgia 

reme Court. A brief summary of the new law (House Bill No. 
, approved by the Governor, August 19, 1929) appeared in THE 
il Journat for October, 1929, page 17. A temporary in- 
junction restraining the state authorities from enforcing the law is in 
force pending the Supreme Court’s decision. First reports from cor- 
rations on a calendar year basis are due, under the law, on or before 
Mar ch 15, 1930, as is one-third of the tax shown thereby to be due. It 
is stated that if the law is upheld the Georgia tax (one-third of that 
payable to the United States on account of income tax) will be on the 
basis of the regular Federal rates rather than the special rates made 
applicable to 1929 income by recent Congressional action. Thus the 
Georgia rate for corporations is 4 per cent, not 334 per cent. 


Indiana. 


Store license fee law held unconstitutional; chain stores. Chap- 
ter 207, Indiana Laws of 1929, provides for the licensing of all stores 
by the State Board of Tax Commissioners with an annual license fee 
of $3 for one store, $10 per additional store in the case of two or more 
stores (under the same ownership, management, or control) up to five, 
and so increasing in sliding scale brackets to $25 for each additional 
store in excess of twenty. The United States District Court, Southern 
District of Indiana, in a three-judge court proceeding, holds the act to 
be violative of both the Federal and the State Constitutions. The court 
says the act cannot be sustained on any theory of police power since 
it does not relate to public health, public welfare, public morals, or pub- 
lic safety; if upheld it must be sustained as a revenue measure; as such 
it is subject to the restrictions on the = of the legislature to impose 
a tax—there must be no lack of uniformity and classification must be 
reasonable, not arbitrary, and must not be such as to negative equal 
protection of the laws—and it fails utterly to meet the test. Jackson 
vs. State Board of Tax Commissioners et al. (No. 1188, February 1, 
1930), not yet officially reported. 


North Carolina. 


License fee for business of transporting property by motor- 
propelled vehicles held valid. Chapter 345, Sec. 165 (2), North 
Carolina Laws of 1929, provides for an annual ‘license fee on the busi- 

_ ness of transporting property by motor-propelled vehicles at the rates 
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of $15 and $25 per ton, respectively, for trucks of a rated carrying ca- 
pacity of less than 3 tons and of 3 tons or more. However, if the car- 
rying is to be done between termini for a distance of more than 50 miles 
the corresponding fees are at the rates of $45 and $75 per ton (Sec. 
165 (3)). It was contended that this latter provision is invalid because 
violating the state constitution providing for uniformity in taxation or 
the due process of law and equal protection of the laws provisions of the 
Fourteenth Amendment to the Federal Constitution. The Su e 
Court of North Carolina, reversing the judgment below, upholds the 
license. The court says that the state constitution provides for uni- 
formity of general property taxes only, but, because inconsistent with 
natural justice, a non-uniform tax on a business will not be sustained; 
reasonable classification with a uniform tax burden within each class is 
permissible however, and the classification here involved is reasonable. 
There is nothing capricious in the classification, it is neither unreason- 
able nor arbitrary, and all within each class are similarly and equally 
taxed and so there is no unjust discrimination and no violation of the 
Federal Constitution. Clark vs. Maxwell, Commissioner of Revenue, 
150 S. E. 190. Dennis G. Brummitt, Atty. Gen., and Frank Nash, Asst. 
Atty. Gen., for appellant. Albion Dunn, of Greenville, for appellee. 


Pennsylvania. 


Personal property of a corporation may not be distrained for 
taxes. The interpretation of Section 21 of the Act of April 15, 
1834, as amended by Act of May 4, 1927 (Pennsylvania Stats., 1920. 
§ 20713), is involved here. The section provides that in the event of 
refusal or neglect of any “person” to make payment of property taxes 
collection is to be made by distress and sale of the goods and chattels 
of the delinquent. The Supreme Court of Pennsylvania, reversing the 
court below, holds that whereas the word “person” as used in statutes 
is ordinarily sufficiently comprehensive to include corporations such is 
not the case in a revenue measure unless the intent is clear; that a con- 
trary intent is evident by the wording of the section in question; and 
that “the personal property of a corporation cannot be distrained for 
taxes under section 21 of the Act of 1834.” Lehigh & Wilkes-Barre 
Coal Co. vs. Riley, Collector of Taxes, 147 A. 605. Gilbert S. Mc- 
Clintock and Evan C. Jones, both of Wilkes-Barre; J. H. Oliver, of 
Scranton, and Wesley K. Woodbury, and Edgar Downey, both of Potts- 
ville, for appellant. John H. Dando, of Wilkes-Barre, for appellee. 


Delaware Corporations Organized. 


495 corporations were organized under the laws of Delaware from 
January 21 to February 20, as against 509 for the preceding 30-day 
period, and 729 for the corresponding period of one year ago. 
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Some Important Matters for 
March and April 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regarding 
forms, practices and rulings. 


ALaBAMA—Annual Franchise Tax payable April 1, but may be paid with- 

out penalty until April 30—Domestic and Foreign Corporations. 

Annual Franchise Tax Return due between January 1 and March 
15.—Domestic and Foreign Corporations. 

Arizona—Annual Statement of Mining Companies due between January 
1 and April 1—Domestic and Foreign Corporations engaged in 
mining of any kind. 

ArKansAs—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 

Cotorapo—Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

ConnecticuT—Income Tax Return due on or before April 1—Domestic 
and Foreign Corporations. 

DeLawarE—Annual Franchise Tax due after April 1 and before July 1.— 
Domestic Corporations. 

Return of Information at the source due on or before March 
15.—Domestic and Foreign Corporations. 

Dominion oF CaAnADA—Annual Summary due between April 1 and June 
1.—Domestic companies having capital stock. 

Annual Income Tax Return due between January 1 and April 
30.—Domestic and Foreign Corporations. 

Return of Employers and return of dividends for income tax 
purposes due on or before March 31.—Domestic and Foreign 
Corporations. 

Grorc1a—Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. See under “Georgia” on page 138, herein. 

Kansas—Annual Report and Franchise Tax due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

MaryLanp—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

MassacHusetts—Excise Tax Returns due between April 1 and April 
10.—Domestic and Foreign Corporations. 

MississipPpi—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Missourr—Annual Return of Net Income due on or before March 15. 
—Domestic and Foreign Corporations. 

Montana—Annual Report due within two months from April 1.—For- 
eign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 15.— 

Foreign Corporations. 


» 
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New Jersey—Annual Tax Return due on or before first Tuesday of 
May.—Domestic Corporations. 

New HampsuirE—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 

Franchise tax due on or before April 1—Domestic Corporations. 

New Yorx—Annual Franchise Tax payable on or before March 15.— 
Domestic and Foreign Real Estate and Holding Corporations, 
Transportation and Transmission Companies, other than those 
subject to the so-called income tax. 

Annual Return of Withholding Agent due on or before April 15. 
Domestic and Foreign Corporations. 

NortH CaroLina—Income Tax Return and return of information due 
on or before March 15.—Domestic and Foreign Corporations. 

NortH Daxota—Annual Income Tax Return due on or before March 15. 
—Domestic and Foreign Corporations. 

Ox1o—Annual Report due between January 1 and March 31.—Domestic 
and Foreign Corporations. 

OrEcon—Excise (Income) Tax Return due on or before March 31.— 
Domestic and Foreign Corporations. 

PENNSYLVANIA—Capital Stock Report due on or before March 15.— 
Domestic and Foreign Corporations. 

Corporate Loan Report due on or before March 15.—Domestic 
and Foreign Corporations. 
Bonus Report due on or before March 15.—Foreign Corps. 

Quesec—Sworn Statement for Treasury Department due on or before 
May 1.—Domestic and Foreign Corporations. 

SoutH Carotrina—Annual Income Tax Return due on or before March 
15.—Domestic and Foreign Corporations. 

TENNESSEE—Annual Return of Supplemental Information due on or be- 
fore March 15.—Domestic and Foreign Corporations. 

Annual Excise Tax Report due on or before May 1.—Domestic 
and Foreign Corporations. 

Texas—Annual Franchise Tax Report due between first day of January 

and the fifteenth day of March—Domestic and Foreign Corps. 
Annual Franchise Tax due on or before May 1.—Domestic an 
Foreign Corporations. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States. 

VerMonT—Extension of Certificate of Authority due on or before 
April 1.—Foreign Corporations. 

List of Stockholders due on:or before April 5.—Domestic and 
Foreign Corporations. 

Wasuincton—Franchise (Income) Tax Report due not later than 
March 15.—Domestic and Foreign Bank and Financial Corps. 

West Vircinta—Annual Report due in April.—Foreign Corporations. 

Wisconstn—Annual Report due between January 1 and April 1.— 
Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the- following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Jowrnal: 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should be 
qualified. The questions are those which will usually bring out the 
points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents from 
the experiences of different corporations. 


Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also may find this pamphlet useful when considering the 
matter of what state to choose for incorporation of a client’s business. 


Analysis of Delaware Amendments of 1929. In this especially prepared 
— the full text of all provisions, both of the corporation law and 
the franchise tax law, which were changed by the amendments of 1929 
is so presented as to show (1) the law as it stood before amendment; 
(2) matter repealed; (3) new matter. Then, immediately following 
each section changed, is a short, clear explanation of the reason for and 
effect of the change. 


What Constitutes Doing Business. (Revised to July, 1928). A pamphlet 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


Special Reports. When cases are decided that seem to be of some par- 
ticular interest or significance in connection with the matter of doing 
business by foreign corporations, The Corporation Trust Company 
sometimes issues one of these special reports. One on the Southwest 
Company case is now available. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests for 
stock transfer are divided and how the principal requirements for each 
classification may be determined, either by the transfer agent or the 
individual desiring transfer made. 
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ARE YOU INTERESTED IN 
NEW TAX AND BUSINESS 
LAWS ENACTED IN 1930? 


A special announcement of great impor- 
tance to anyone interested in the tax and 
business laws that may be enacted by any 
of the state legislatures, will be sent with- 
out cost or obligation to any reader of 
The Journal who sends in the coupon be- 
low, checked and signed. The legislatures 
of Kentucky, Louisiana, Massachusetts, 
Mississippi, New Jersey, New York, 
Rhode Island, South Carolina and Virginia 
will be in regular session in 1930 and there 
may be special sessions in other states. 


COMMERCE CLEARING HOUSE, INC. 


Loose Leaf Service Division of The Corporation Trust 
Company 


529 South Franklin Street 
Chicago 


CHECK ON COUPON BELOW THE 
STATES IN WHICH INTERESTED, 
THEN SIGN, CLIP AND MAIL. 


CITY & STATE 
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OMETHING you want 
from Washington? Or something 
you want done for you there? Prob- 
ably the Washington Office of The 
Corporation Trust Company can 
get it for you or do it for you—and 
if so, it will be done rapidly and 
thoroughly and at surprisingly small 
cost. Many lawyers make The Cor- 
poration Trust Company’s Wash- 


ington office practically a branch of 
their own offices. 


Congress—Advice of the status of 
ee furnishing copies of 
i reports and other docu- 
ments. 


Interstate Commerce Commission 


Treasury Department 
publications, Census Bureau doc- 
uments, and other governmental 
publications procured or pur- 
chased and promptly forwarded. 


Authentication of documents at the 
State Department and at the 
various foreign embassies and le- 
gations. 


Filing papers with the various 
Governmental Departments and 
Bureaus on behalf of Counsel. 


Corporation organization and qual- 
ification procedure and data for 
the various foreign countries. 


U. S. Supreme Court—Advice of 
decisions and argument dates; 
oe copies of decisions 
and briefs for this court as well 
as the local courts and federal 
courts. 


Passports, permits to re-enter and 
= may be ex- 








